IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS W MORELLI, Trustee : ClVIL ACTI ON
Under Thomas W Morelli :
Trust Agreenent, : NO. 97-1807
Pl aintiff,
V.

HUFFMAN KOGCS, INC. t/a
HUFFMAN KOOS FACTORY QOUTLET,
Def endant .

MEMORANDUM

BUCKWALTER, J. January 28, 1998

For the reasons that follow, the court will grant
Def endant’s Mdtion for Partial Summary Judgnent and deny

Plaintiff’s Cross-Mtion for Summary Judgnent.

BACKGROUND

The Thomas W Morelli Trust, of which Plaintiff Thomas
W Morelli (“Mrelli”) is Trustee, owns the Hone Furnishing
Factory Qutlet Mall in Mrgantown, Pennsylvania. Defendant
Huf f man Koos (“Huffman”) | eased space at the mall for an initial
termof one year, from February 1, 1996 to January 31, 1997.
The | ease gave Huffman the option to renew its tenancy for an
additional termof five years and required Huffrman to provide
witten notice of its desire to renew four nonths before the

expiration of the initial term Further, the |ease stated that:



Shoul d Tenant hold over in possession of the

Dem sed Prem ses after the expiration or

term nation of the term hereof w thout the
execution of a new | ease agreenent or extension or
rental agreenent, Tenant, at the option of

Landl ord, shall be deened to be occupying the

Dem sed Prem ses fromnonth to nonth, subject to
such occupancy being term nated by Landl ord upon
twenty (20) days witten notice, at two (2) tines
t he rental .

Lease at section 20.02.

Huf f man did not give the Mdrelli Trust witten notice
of an intent to renew. Instead, in an Cctober 15, 1996 letter,
Huf f man i nforned the Trust that it would “exercise its option to
termnate its | ease on the Morgantown outlet effective January
31, 1997.” Although the parties discussed extending the |ease;
t he substance of these negotiations is disputed, and they are
unnecessary to resolution of these notions.! Wiile no witten
extensi on agreenent was reached, Huffman occupied the prem ses
for an additional nonth -- February 1997, and it paid the
February rent as though the initial termhad continued. On
February 12, 1997, in-house counsel for the mall’s managenent
conpany w ote Huffman that:

It has becone apparent that with Huf f man Koos’
determ nation to vacate the prem ses on February
28, 1997, no satisfactory extension of your
staying at the Mall . . . can be achieved.
Therefore, . . . demand is hereby nade that

Huf fran [ ] imediately pay $31, 249.99 pursuant to
Section 20.02 “Holding Over” which requires two

1. Entry of partial sunmary judgnent for Huffman is not based on this alleged
extension, as it cannot establish the absence of a genuine issue of material
fact on this issue.



(2x) tines the rental as rent in the case of Hold
Overs. One (1x) tinmes the rent in the anount of
$31, 249. 99 was received. In the event that the
$31,249.99 is not received in this office within
five (5) days of the date hereof, Huffnman Koos,
Inc, is in default of the Lease and the Landl ord
wll take any all actions necessary to recover
said sum and seek other renedies available to it
under the Lease. Further if you have not vacated
by February 28, 1997, the Landlord will seek Hold
Over rental for each nonth thereafter.

The Trust retained outside counsel, who wote Huffman
that the | ease had ended on January 31, 1997 “w thout the
execution of a new | ease, extension or renewal agreenent,” and
reiterated that, pursuant to Section 20.02, Mrelli deened
Huf f man to be a hol dover tenant and therefore |iable for double
rent for the nonth of February. The letter noted that the
failure to pay the Hold Over rent constituted an Event of Default
pursuant to Section 18.01 of the Lease, and it al so gave Huffman
20 days to vacate the prem ses.

Huf f man vacated the prem ses on February 28, 1997. It
argues that it remained on the prem ses in February pursuant to
an oral extension of the | ease and therefore does not owe double
rent. In the alternative, it argues that it was a hol dover
tenant under a nonth to nonth |lease. Mrelli counters that, by
remai ni ng i n possessi on beyond the expiration of the |ease’s
initial term Huffnman exercised its option to renew for the

additional term and is therefore liable for five years’ rent.

Huf fman rejoins that Morelli had already chosen to treat Huffnan



as a hol dover tenant and was estopped frominvoking the renewal

option.?2

1. DI SCUSSI ON

A lease’'s interpretation is controlled by the parties’
intent, which is first discerned fromthe |ease itself. MWarren

v. Geenfield, 595 A 2d 1308, 1311 (Pa. Super. 1991); In Re 1600

Arch Ltd. Partnership, 938 F. Supp. 300, 301 (E.D. Pa. 1996).
Under Pennsyl vania | aw, where a tenant has an option to renew and
remai ns in possession after expiration of the |ease, the |andlord
may assune that the tenant has exercised that option, regardl ess

of the tenant’s actual intent. Cusanano v. Anthony M Di Luci a,

Inc., 421 A 2d 1120, 1124 (Pa. Super. 1980). This general rule
i s inapplicable here, however, as the parties agreed to an
express nechani smfor renewal : witten notice at |east four
mont hs in advance of the end of the tenancy. Cf., id. at 1121
(“The | ease contained no indication of the neans by which the
Tenant m ght exercise the option to renew.”); id. at 1125 (“[The
| ease] does not require that the tenant notify the Landl ord of
his intention to exercise the option to renew.”). The case |aw

makes this distinction clear. See id., citing Adans v. Dunn, 64

Pa. Super 303 (Pa. Super. 1916) (“This was not a case in which,

2. Morelli also responds to certain of Huffman’s affirmati ve defenses that it
raised in its Answer but does not press in its notion for partial summary
judgment. The court does not reach those issues.

4



by the ternms of the original |ease, the Lessee was given the
option to renew the sane on condition that his election so to do
shoul d be evidenced by a witten notice a period of tine in

advance of the end of the term”); Miurtland v. English, 63 A 882

(1906) (sane); cf., Federal Realty Inv. Trust v. Kids War

Boul evard, Inc., No. 93-6310, 1996 W. 92055, at *6 (E.D. Pa. Mar.

1, 1996) (while tenant did not follow |l ease s express renewal
mechani sm its post-expiration conduct-- paynent of a different
rent -- denonstrated that it accepted | ease renewal on terns
contained in unexecuted | ease nodification agreenent), aff’d by
127 F.3d 1097 (3d Cir. 1997) (Table).

Moreover, the court agrees that, having elected to
treat Huf fman as a hol dover and tw ce infornmed himthat he woul d
be liable for double rent as a nonth to nonth tenant, Mrelli was
precluded fromaltering that choice to Huffman’s detrinent. See

H. F.D. No. 26, Inc. v. Mddl etown Merchandi se Mart, 467 F.2d 253,

256 (3d CGr. 1972). Morelli’s argunent that it is not bound by
its choice because the | ease does not limt its renedies is

m sl eading and conflates its default renedies with its hol dover
remedies. Section 18.05 (c) sinply states that nention of any
remedy in the | ease does not preclude any other renedy, it does

not, as Morelli suggests, state that the actual invocation of a

remedy will not preclude Mrelli frominvoking additional,

contradictory renedies. The court agrees that the | ease makes



several renedies available to Mirelli should Huf fman default, see
sections 18.02 (c); 18.04; & 18.05 (a), but these do not permt
Morelli to override the Lease’s express renewal nechani sm

The court will accordingly enter partial summary
judgnent for Huffrman, to the extent that it finds that, as a
matter of law, Huffman held the prem ses in February 1997 as a
nmont h-t o- nont h tenant pursuant to section 20.02.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS W MORELLI, Trustee : ClVIL ACTI ON
Under Thomas W Morelli :
Trust Agreenent, : NO. 97-1807
Pl aintiff,
V.

HUFFMAN KOGCS, INC. t/a
HUFFMAN KOOS FACTORY QOUTLET,
Def endant .

ORDER

AND NOW this 28th day of January 1998, upon
consi deration of Defendant’s Motion for Partial Sumrmary Judgnent
(Dkt. # 13); Plaintiff’'s Response thereto, and its Cross-Mtion
for Sunmary Judgment (Dkt. # 15); Defendant’s Qpposition to
Plaintiff’s Cross-Mdtion (Dkt. # 18); and, Plaintiff’'s Reply
(Dkt. # 22), it is hereby ORDERED that:

(1) Defendant’s Mdtion for Partial Summary Judgnent is
GRANTED, in accordance with the acconpanyi ng Menorandum and,

(2) Plaintiff’s Cross-Mtion for Sunmary Judgnent is

DENI ED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



